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Orengo v Moi & 12 others (No 3)
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O’Kubasu, Mbito & Mwera JJ

May 30, 1994
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Election Petition No 8 of 1993
Elections-TXDOLÀFDWLRQRISUHVLGHQWLDOHOHFWLRQVSUHVLGHQWLDOHOHFWLRQV
WHUPRIRIÀFHZKHUHWKHSHWLWLRQHUFKDOOHQJHGWKHHOHFWLRQRID3UHVLGHQW
RQWKHPDLQJURXQGWKDWKHKDGDOUHDG\VHUYHGWKHPD[LPXPSHULRGRI
WZRWHUPVDVSUHVFULEHGXQGHUVHFWLRQ  RIWKH&RQVWLWXWLRQRI.HQ\D
ZKHWKHU WKH DPHQGPHQWV WR WKH &RQVWLWXWLRQ XQGHU $FW 1R RI 
ZHUHWREHDSSOLHGUHWURVSHFWLYHO\RUSURVSHFWLYHO\ZKHWKHUWKHUHIRUHWKH
SURYLVLRQVRIVHFWLRQ  FRXOGKDYHUHWURVSHFWLYHHIIHFW
StatutesLQWHUSUHWDWLRQ RI VWDWXWHVUHWURDFWLYH YHUVXV SURVSHFWLYH
DSSOLFDWLRQRIVWDWXWHVDPHQGPHQWRIWKH&RQVWLWXWLRQOLPLWLQJWKHRIÀFH
RISUHVLGHQWWRWZRWHUPVRIÀYH\HDUVHDFKZKHWKHUWKHDPHQGPHQWZDV
WRDSSO\UHWURVSHFWLYHO\ZKHWKHUWKHLQFXPEHQWZKRKDGVHUYHGIRURYHU
\HDUVZDVEDUUHGIURPKROGLQJWKHRIÀFH&RQVWLWXWLRQVHFWLRQ
The petitioner’s main ground of claim was that the election of the 1st
respondent as the President of the Republic of Kenya following the 1992
presidential election was prohibited by section 9(2) of the Constitution
of Kenya. The section provided that a person shall not be elected to the
RIÀFHRI3UHVLGHQWIRUPRUHWKDQWZRWHUPVZLWKHDFKWHUPODVWLQJIRU
ÀYH\HDUV,WZDVFRQWHQGHGWKDWWKHÀUVWUHVSRQGHQWKDGDOUHDG\VHUYHG
3 terms; 1979-1983;1983-1988; and 1988-1993. The petitioner asserted
that section 9(2) of the Constitution was clear in its wording and it applied
as it stood. The 1st respondent asked the court to say whether the effects
of section 9(2) of the Constitution were retrospective or prospective. The
petitioner further submitted that at the time it passed the amending Act,
Parliament was aware that the 1st respondent had served for more than two
terms prior to 1992, but nevertheless it had not incorporated any words
saving the 1st respondent from the effects of the new section.
Held:
1. The court’s duty was to interpret the law as it was gleaning the intention
of Parliament from the words used in the statute being construed. The
plain words of a statute being precise and ambiguous were to be given
their ordinary and natural meaning.
2. Courts did not and could not construe the law to bring out what
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Parliament ought to have legislated. The Courts were to construe the
intention of Parliament as was clearly expressed in the statute in the
question.
3. Act No 6 of 1992 amended the Constitution to such an extent that could
be properly described as giving a “new look” to the election and holding
RIRIÀFHRIWKH3UHVLGHQW)URPWKHODQJXDJHRIWKHZKROH$FWWKHVHW
XSRIVHFWLRQVDQGWKHUHDVRQDEOHDQGVHQVLEOHÁRZWKHUHLQLWZDVFOHDU
to the court that Parliament made this law with focus on the future.
4. ,QUHDGLQJFRQVWUXLQJDQGDSSO\LQJVHFWLRQRIWKH&RQVWLWXWLRQWKH
court was of the view that the ordinary and natural meaning thereof was
one attached to the words used therein, the context of the amending Act
YLVjYLV the Constitution and the effect of the same: the global effect
ZDVRQHDWWDFKLQJWRWKHIXWXUHHOHFWLRQRIWKHRIÀFHRIWKH3UHVLGHQW
5. )URPWKHSODLQODQJXDJHRIWKHVWDWXWHVWKH\ZHUHWREHLQWHUSUHWHGWR
operate prospectively. Only that statute could say otherwise. Accordingly
it could not be imputed that a statute could as well have been intended
to operate retrospectively.
6. A statute had to have words to the effect that it could operate
retrospectively or such an effect could be gleaned from a necessary
implication as conveyed by the words used.
7. Section 9(2) of the Constitution was not meant to operate
retrospectively.
3HWLWLRQGLVPLVVHG
Cases
1. 5Y7KH,QKDELWDQWVRI6W0DU\:KLWHFKDSHO (1848) 12QB 120; 116
ER 811
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7. 6HFUHWDU\RI6WDWHIRU6RFLDO6HFXULW\DQGDQRWKHUY7XQQLFOLIIH [1991]
2 All ER 712
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1. Constitution of Kenya, section 5, 7, 9, (2), 13, 32, 42, 46(6), 84, 123,
127
2. Conveyancing Act 1892 [UK] sections 3, 12(1)
3. Landlord and Tenant (Shops, Hotels & Catering Establishments) Act
(cap 301) section 1(1)
4. Presidential and Parliamentary Elections Regulations (cap 7 Sub)
regulation 40
Advocates
0U1RZURMHH for the Petitioner
0U,QDPGDU for the 1st Respondent
0U*DXWDPD for the 2nd to 11th Respondents
0U.LQ\DQMXL 0UV2Q\DQJR for the Attorney General
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May 30, 1994, the following Judgment of the Court was delivered.
7KLVSHWLWLRQZDVÀOHGE\RQH-DPHV$JJUH\2UHQJRZKRLV0HPEHURI
Parliament for Ugenya Constituency and was a voter in the December,
 *HQHUDO (OHFWLRQ 7KH SHWLWLRQ ZDV ÀOHG RQ th January, 1993
against one Daniel Toroitich Arap Moi (who was elected President of
Kenya in this said election). The other respondents are the Electoral
Commission of Kenya (2nd respondent) its Chairman (3rd respondent) and
the rest are members of the Electoral Commission. There were twelve
(12) respondents in all.

15

The crux of this petition lies in the following paragraphs:“9. The result of the said Presidential Election was
published in the Kenya Gazette of 4th January, 1993 by
the Declaration of Persons Elected President dated the
4th January, 1993 Gazette Notice No 1 of 1993 made by
the second respondent under the hand of its Chairman
WKHWKLUGUHVSRQGHQWE\ZKLFKWKHÀUVWUHVSRQGHQWZDV
declared elected as the President of Kenya.
10. Your petitioner states that the said election of the
ÀUVW UHVSRQGHQW LV SURKLELWHG E\ ODZ DQG LV FRQWUDU\
thereto.
 7KH ÀUVW UHVSRQGHQW E\ WKH DIRUHVDLG SXUSRUWHG
election as President is and has become a person elected
WRKROGRIÀFHDV3UHVLGHQWIRUPRUHWKDQWZRWHUPV
12. This is prohibited by s 9(2) Constitution of Kenya
which enacts that
¶1R SHUVRQ VKDOO EH HOHFWHG WR KROG 2IÀFH RI
President for more than two terms”
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7KHÀUVWUHVSRQGHQWKDVDOUHDG\EHHQHOHFWHGWRKROG
RIÀFHDV3UHVLGHQWIRUWKHIROORZLQJWHUPV
1. 1979 – 1983
2. 1983 – 1988 and
3. 1988 – 1993
 7KH ÀUVW UHVSRQGHQW·V SXUSRUWHG HOHFWLRQ E\ WKH
aforesaid presidential election of the 29th December,
1992 and the aforesaid declaration thereof constitute on
HOHFWLRQRIDSHUVRQWRZLWWKHÀUVWUHVSRQGHQWWRKROG
RIÀFHDV3UHVLGHQWIRUPRUHWKDQWZRWHUPV
15. The same is as aforesaid prohibited by s 9(2)
WKH &RQVWLWXWLRQ RI .HQ\D DQG WKH ÀUVW UHVSRQGHQW·V
purported election by the aforesaid presidential election
of the 29th December, 1992 and the aforesaid declaration
of his election as such President are accordingly invalid
and are each null and of no effect.
%\UHDVRQRIDOOWKHIRUHJRLQJWKHÀUVWUHVSRQGHQW
has not been validly elected as President”
Pararagraph 17, 18 and 19 of the petition were withdrawn.
The prayers that the petitioner is seeking from this Court are as
follows:$,WEHGHWHUPLQHGXQGHUVHFWLRQ&RQVWLWXWLRQRI
Kenya that the said Daniel Toroitich Arap Moi was
not and has not been validly elected as President in the
presidential election held on 29th December, 1992.
%,WEHGHWHUPLQHGWKDWWKHVDLG'DQLHO7RURLWLFK$UDS
Moi was not duly elected and that the said presidential
election was void.
&,WEHRUGHUHGWKDWWKHUHVSRQGHQWVEHFRQGHPQHGWR
pay your petitioner’s cost of this petition and matters
incidential thereto.
D. Such further other or consequential orders as this
honourable Court deem just”.
A short history relating to this petition is that there was Presidential and
National Assembly Election held in Kenya in December, 1992. A total
of eight candidates offered themselves to the electorate (as Members
RI 3DUOLDPHQW LQ WKHLU UHVSHFWLYH &RQVWLWXHQFLHV  DQG IRU 2IÀFH RI WKH
President. One of those eight was the 1st respondent (the others being Hon
Matiba, Hon Kibaki, the late Hon Odinga, Mr Ng’ang’a, Hon Anyona, Dr
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Tsuma and Mr Mwau). After the election the 1st respondent was declared
the winner of the presidential race. The petitioner challenges this in this
petition. The challenge is based on the provision of the law in the Kenya
Constitution (section 9(2)) to which much reference will be made later.
When the hearing of the petition opened before us Mr Nowrojee with his
WHDPDUJXHGWKHSHWLWLRQHU·VFDVH0U,QDPGDUZDVIRUWKHst respondent
while Mr Gautama appeared for the rest of the respondents. Each of Mr
,QDPGDUDQG0U*DXWDPDKDGDWHDPRIDVVLVWDQWV0U.LQ\DQMXLDSSHDUHG
for the Hon Attorney General’s Chambers and was joined in the last stages
of the hearing by Mrs Onyango.
As stated above this petition was based solely on the provision of section
9(2) of the Constitution of Kenya and thus only legal submissions
were heard as there was no need for oral evidence being adduced. The
submissions were long, learned and lucid. At times we heard what could
as well pass for lectures in politics or classroom coaching - but all in the
name of putting forth a point. Many cases were cited by either side and
many a treatise was quoted and that is how it should be. But at the end
of it all the main question for us to determine was whether or not the 1st
respondent was validly elected President of Kenya on 29th December,
1992 or he was prohibited to be so elected by virtue of section 9 (2) of the
Constitution. The whole of section 9 of the Constitution reads:´6  7KH3UHVLGHQWVKDOOKROGRIÀFHIRUDWHUPRI
ÀYH\HDUVEHJLQQLQJIURPWKHGDWHRQZKLFKKHLVVZRUQ
in as President.
1RSHUVRQVKDOOEHHOHFWHGWRKROGRIÀFHDV3UHVLGHQW
for more than two terms.
7KH3UHVLGHQWVKDOOXQOHVVKLVRIÀFHEHFRPHVYDFDQW
by reason of his death his resignation or his ceasing
WR KROG RIÀFH E\ YLUWXH RI VHFWLRQ  RU VHFWLRQ 
FRQWLQXHLQRIÀFHXQWLOWKHSHUVRQHOHFWHGDV3UHVLGHQW
DWDVXEVHTXHQWSUHVLGHQWLDOHOHFWLRQDVVXPHVRIÀFH
7KHKROGLQJRIWKHRIÀFHRIWKH3UHVLGHQWVKDOOEH
LQFRPSDWLEOHZLWKWKHKROGLQJRIDQ\RIÀFHRISURÀWRU
RIDQRIÀFHLQDQ\SURIHVVLRQDORUODERXURUJDQL]DWLRQ
and with any professional activity or any other public
employment.
This section 9 of the Constitution was ushered in by an amending Act No
6 of 1992. This Act was assented to on 28th August, 1992 and the same
date was for its commencement. This section 9 has in its marginal notes
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´7HUPRI2IÀFHRI3UHVLGHQWµDQGVLPSO\SXWLWVD\VWKDWIURPWKHGDWHD
3UHVLGHQWLVVZRUQLQDIWHUHOHFWLRQKHVKHZLOOVHUYHDWHUPRIÀYH\HDUV
DQGWKDWQRSHUVRQVKDOOKROGRIÀFHDV3UHVLGHQWIRUPRUHWKDQWZRWHUPV
(for a total of ten years served in a stretch?).
Prior to this amendment the original section 9 reads thus:´6  7KH3UHVLGHQWVKDOOXQOHVVKLVRIÀFHEHFRPHV
vacant by reason of his death his resignation or his
FHDVLQJWRKROGRIÀFHE\YLUWXHRIVHFWLRQRUVHFWLRQ
 RI WKLV &RQVWLWXWLRQ FRQWLQXH LQ RIÀFH XQWLO WKH
person elected as President at a presidential election held
IROORZLQJDGLVVROXWLRQRI3DUOLDPHQWDVVXPHVRIÀFH
'XULQJWKLVWHQXUHRIRIÀFHWKH3UHVLGHQWVKDOOQRW
KROGDQ\RIÀFHRISURÀWRWKHUWKDQWKDWRI3UHVLGHQWDQG
that of Member of the National Assembly”.
)RUWKLVRULJLQDOVHFWLRQLWKDGLQLWVPDUJLQDOQRWHV´7HQXUHRI2IÀFH
of President”. Thus at a glance the two sections can be seen not only to
UHIHUWRPDWWHUVOLNH´WHUPRIRIÀFHµDQG´WHQXUHRIRIÀFHµEXWDOVRWKH
lay-out of each is different. As each counsel stood up to argue his case it
will be noted that these features formed serious points of contention but
VXIÀFHLWWRVD\KHUHWKDWZKLOHWKHROGVHFWLRQWLHGWKHKROGLQJRI2IÀFH
of President to the dissolution of Parliament and subsequent presidential
HOHFWLRQWKHQHZVHFWLRQVHWVRXWDVSHFLÀFSHULRGZLWKLQZKLFKRQH
KROGVRIÀFHRI3UHVLGHQW²DÀYH\HDUWHUPIURPWKHSHULRGRQHLVVZRUQ
LQ,WDOVROLPLWVWKHQXPEHURIWHUPVRQHKDVWRVHUYHDV3UHVLGHQWWRWZR
The old section 9 did not have such limitation. Pausing here for a while,
it may be useful to set out a brief history relating to Kenya’s political and
Presidential elections.
Prior to the 1992 general election Kenya had been in law and in fact a one
party political state (on two previous occasions it had been a multiparty
VWDWH 7KHODZZDVDVLWZDVXQWLO$XJXVWSUREDEO\UHÁHFWLQJDRQH
party philosophy. Not much was placed on how long a President served
LQRIÀFH+HQFHWKHODWH3UHVLGHQW.HQ\DWWDVHUYHGDV3UHVLGHQWRI.HQ\D
from 1964 until his death in August, 1978 – having been so elected in
1964, 1969 and 1974. Then President Moi took over in 1978 and was so
elected in 1979, 1983 and 1988, and then in 1992 but it is this last election
of 1992 that is being challenged by this petition. We believe what we have
said so far is not in dispute.
We still proceed with undisputed facts of this petition. Prior to introduction
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1

of Act No 6 of 1992 not much was placed on how long a President
VHUYHGLQRIÀFHDQGWKDWLVPDQLIHVWHGLQWKHUHFRUGVDVZHKDYHDOUHDG\
GHPRQVWUDWH DERYH 3UREDEO\ WKDW LV ZK\ EHLQJ LQ RIÀFH ZDV PHUHO\
UHIHUUHGWRDV´7HQXUHRI2IÀFHµ%XWWKHHOHFWLRQKDGDQRWKHUDQJOH
to it. Multiparty politics had been reintroduced in Kenya. Parliament felt
WKDWWKHUHRXJKWWREHDGLIIHUHQFHLQWKHKROGLQJRI2IÀFHRI3UHVLGHQW
,WSDVVHGWKLV$FW1RRIOLPLWLQJWKHWLPHRQHFRXOGVWD\LQWKH
RIÀFHDV3UHVLGHQWWRWZRÀYH²\HDUWHUPVRQO\7KHst respondent had
KHOG2IÀFHRI3UHVLGHQWRQWKUHHSUHYLRXVRFFDVLRQVEHIRUHWKLVQHZODZ
came into force. Should he then be deemed to have held two terms of
RIÀFHDVHQYLVDJHGE\WKHSUHVHQWVHFWLRQ  RIWKH&RQVWLWXWLRQDQG
WKHUHIRUHQRWYDOLGO\LQRIÀFHQRZ"7KDWLVWKHPLOOLRQGROODUTXHVWLRQDQG
for a total of about twenty days we sat listening to submissions for and
against this point. While Mr Nowrojee argued that by virtue of section
9(2) of the Constitution the 1st respondent had already served more that
WZRWHUPVLQRIÀFHEHIRUHWKH'HFHPEHUHOHFWLRQDQGWKHUHIRUHLQ
²HOLJLEOHIRUHOHFWLRQWRWKDWRIÀFHDJDLQ0U,QDPGDUDQG0U*DXWDPD
ZHUHRIDFRQWUDU\YLHZ,WZDVDOOLQWKHLQWHUSUHWDWLRQDQGDSSOLFDWLRQRI
section 9 (2) of the Constitution.

10

We wish to set out the points that should be known by all to be applicable
in this kind of arguments strictly limited to the interpretation of statute
that Bills ushering in Acts of Parliament plus the speeches, debates and
memoranda etc thereto do not avail as aids in interpreting those Acts,
that a Constitution like any other statute or document for that matter, is
governed by the same canons of interpretation: that a foreign country’s
Acts, Bills or speeches to Bills should not be applied to interpret Acts of
another country.
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One interesting aspect of this petition is that all sides were in agreement
that in interpreting section 9 (2) of the Constitution what is to be applied
LVWKHJROGHQUXOHLQLQWHUSUHWDWLRQRIVWDWXWHV7KLVEULHÁ\SXWPHDQV²WKDW
when the words of a statute are plain and precise therefore unambiguous,
the meaning to be put to them should be ordinary and natural. All
sides were also in agreement that the words used in section 9 (2) of the
Constitution are plain precise and unambiguous. That being the case one
wonders why there should be a dispute when there is so much agreement
between the disputing parties!

30

:HQRZPRYHWRWKHDUHDVRIGLVSXWH7KHÀUVWSRLQWLVWRFRQVLGHUZKHWKHU
when interpreting section 9 (2) of the Constitution its effect should be
retrospective or prospective. These terms as they will appear in the body
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of this judgment simply mean whether the effect of the legislation refers
to the past or should be applied to the future events from the time given
OHJLVODWLRQLVSDVVHG)RU0U1RZURMHHLIZHXQGHUVWRRGKLPZHOOKHZDV
of the view that neither of these two terms should apply. He asserted that
section 9(2) of the Constitution was clear in its wording and it applied
DVLWVWRRG$VIRUWKHDUJXPHQWVRQ0U,QDPGDU·VVLGHZHZHUHXUJHG
to say whether the effects of section 9(2) of the Constitution were (are)
UHWURVSHFWLYHRUSURVSHFWLYH,QDSSO\LQJWKDWVWDWHRIDIIDLUVSDUWLHVWRWKLV
petition and events that took place before August, 1992 and what will take
place in the future are or will be affected. Without much detail here it is
our considered view that we should say whether the effect of section 9 (2)
of the Constitution is prospective or retrospective. We say so because as
far as we saw from cases cited by both sides, probably only a few of them
did not touch on the retrospective / prospective aspects of the laws in issue.
,QGHHGWKHFDVHVLQYDULDEO\WDONHGRIDPHQGLQJVWDWXWHVVLPLODUWRWKHRQH
we are concerned with there. Besides, this petition does not constitute a
case stated whereby we are only asked to declare and pronounce the state
RIWKHODZ7KLVSHWLWLRQFRQFHUQVVSHFLÀFSHRSOHGDWHVDQGHYHQWV,WLV
no doubt that our determination here will have effect on these.
Accordingly, we have to state here and Mrs Onyango for the Hon AttorneyGeneral rightly urged us to do so. Whether the effects of section 9(2) of
WKH&RQVWLWXWLRQDUHUHWURVSHFWLYHRUSURVSHFWLYH RUERWK" ,QGRLQJWKLV
we will refer, LQWHUDOLD to cases ( not all or to full length) cited before
us, and so we begin with the arguments on behalf of the petitioner and as
countered by those advanced on behalf of the 1st respondent.
Let us quote again section 9 (2) of the Constitution which is the centre of
contention in this petition.
´6    1R SHUVRQ VKDOO EH HOHFWHG WR KROG RIÀFH DV
President for more than two terms.”
According to Mr Nowrojee, the words of this section are clear, precise
and even commanding. They say what need not be argued about, namely
WKDWQRSHUVRQVKRXOGEHHOHFWHGWRKROG2IÀFHRI3UHVLGHQWIRUPRUHWKDW
WZRWHUPV$OO.HQ\DQVZHUHQRWLÀHGRIWKLVSURKLELWLRQRQWKHKROGLQJRI
2IÀFHRI3UHVLGHQWZKHQ$FW1RRIZDVSXEOLVKHG,WWRRNHIIHFWDV
from 28th$XJXVWDVZHKDYHDOUHDG\QRWHG,WGLGQRWJLYHH[FHSWLRQ
to bring anybody including the 1st respondent. Mr Nowrojee went on to
say that if Parliament desired to exclude the 1st respondent from the effects
of this provision it should have done so by express words. Parliament at
the time it passed the amending Act was aware that the 1st respondent
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had served for more than two terms, prior to 28th August, 1992, yet it did
not incorporate any words saving him (1st respondent) from the effects
of this new section.

1

Mr Nowrojee repeated that we should give the precise clear and
unambiguous words of section 9(2) a natural and ordinary meaning
LQVSLWHRIWKHFRQVHTXHQFHVWKDWPD\ÁRZIURPRXUDSSOLFDWLRQRIWKH
law. He argued that the 1stUHVSRQGHQWKDGQRYHVWHGLQWHUHVWLQWKH2IÀFH
RIWKH3UHVLGHQWZKLFKUHTXLUHGSURWHFWLRQ,QGHHG0U1RZURMHHZHQW
on equity should not be read in the interpretation of section 9(2) he urged
us to interpreted and apply the intention of Parliament as set out in this
legislation and have nothing of what we thought was the law or what
Parliament ought to have passed. As section 9 (2) stood, it did not envisage
ZKHQWKHWZRWHUPVFRXOGUXQ,WZDVQRWFRQFHUQHGZLWKWKHIXWXUHWKH
past or the present state of things: what it said was that a bar was imposed
RQWKHKROGLQJRI2IÀFHRI3UHVLGHQWIRUPRUHWKDWWZRWHUPVDQGWKDWZDV
the thing that Parliament desired to put a stop to Mr Nowrojee called the
previous legal regime ie prior to the 1992 amendment when one could be
elected President as often as he offered himself for the post, as a mischief
WKDW WKLV DPHQGPHQW VRXJKW WR UHPHG\ 7R KLP VXFK WHQXUH RI RIÀFH
amounted to concentration of power in the hands of one individual for so
long that it could be subject to abuse. Accordingly that had to come to an
end and Parliament did just that. This Court should therefore interpret the
amending section in that light and apply to it without undue regard to any
consequences like calling for other presidential elections, he concluded.

5

2QWKLVSRLQW0U,QDPGDUWRVRPHH[WHQWGLGDJUHHZLWK0U1RZURMHH+H
conceded that section 9 (2) came into force with effect from 28th August,
1992 affecting all Kenyans alike. He also agreed and we too agree that
the court’s duty is to interprete the law as it is gleaning the intention of
Parliament from the words used in the statute being construed. That the
plain words of a statute being precise and unambiguous should be given
WKHLU RUGLQDU\ DQG QDWXUDO PHDQLQJ ,W LV DOVR DQ HVWDEOLVKHG SULQFLSOH
RI FRQVWUXFWLRQ RI VWDWXWHV DQG GRFXPHQWV WKDW MXGLFLDO RIÀFHUV GR QRW
pronounce their own views as representing the intention of Parliament
nor do they put their own words in the statutes before them in the name
RIFRQVWUXLQJWKHLQWHQWLRQRIWKHODZJLYHQ,WLVDOVRNQRZQWKDW&RXUWV
do not and should not construe the law to bring out what Parliament ought
to have legislated. The courts should and we are no exception, construe
the intention of Parliament as clearly expressed in the statute in question.
Where a statute is ambiguous for any reason tending to some-not-so-clear
a meaning, of course the Court will look to the purpose of that statute as
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a whole and employ such other acceptable aids as are available to give
meaning and effect to that law. This is so because it is presumed that
3DUOLDPHQWSDVVHVODZIRUWKHSXEOLFJRRGDQGEHQHÀWQRWPLVFKLHI,Q
this regard we were therefore not inclined to accept the argument put forth
by Mr Nowrojee that a mischief obtained in the pre – August 1992 when
one could be elected President again and again. A valid constitutional
provision was in place and it cannot be said that it provided for anything
RWKHUWKDQWKHKROGLQJRIDSXEOLFRIÀFHIRUSXEOLFJRRG

1

Now turning to the part of his submission that did not accord with that of
0U1RZURMHH0U,QDPGDUDUJXHGWKDWVHFWLRQ  RIWKH&RQVWLWXWLRQ
came into force on the 28th August, 1992 with a clear mandate to operate
prospectively. The words used in the amending section were in the future
tense and so it was clear that the section was meant to operate from the
commencement date onwards and not backwards. The dictionary meaning
of the word “shall” used in section 9(2) was read to us from several
sources. Several cases were cited where it was apparent that when the word
“shall” is used in a statute without any other words or impression tending
to the opposite, the legislation should be considered to be prospective in
operation.

10

0U ,QDPGDU IXUWKHU VXEPLWWHG WKDW WKH ODQJXDJH LQ VHFWLRQ    ZDV
GLIIHUHQWIURPWKDWLQWKHROGVHFWLRQ,WEURXJKWLQWRIRUFHWRWDOO\GLIIHUHQW
UHJLPHRIODZ,WXVHGWKHZRUG´WHUPµIRUWKHÀUVWWLPHLQGHÀQLQJ2IÀFH
RIWKH3UHVLGHQW$VSHFLÀFSHULRGRIÀYH\HDUVZDVÀ[HGDVRQH´WHUPµRI
RIÀFHZKLFKUDQIURPWKHWLPHDSHUVRQHOHFWHGDV3UHVLGHQWZDVVZRUQLQ
This meant a clean break from the past when a President held a “Tenure
RI2IÀFHµUDWKHUORRVHO\WLHGWRWKHOLIHRI3DUOLDPHQW+HDUJXHGWKDWKLV
client (1stUHVSRQGHQW KDGKHOGDWHQXUHRIRIÀFHLQWKHSDVWRQPRUHWKDQ
WZRRFFDVLRQVEXWWKDWZRXOGQRWEHUHIHUUHGWRDVWHUPVRIRIÀFHDVLWZDV
VXEPLWWHGRQEHKDOIRIWKHSHWLWLRQHU0U,QDPGDUXUJHGXVWRVHHDOOWKHVH
when interpreting section 9 (2) adding that indeed it had put in place some
QHZGLVDELOLWLHVLHOLPLWLQJWHUPVRIRIÀFHWRWZRRQO\7KHVHGLGQRWH[LVW
before 28th August, 1992 and should not be put in the way of 1st respondent.
Such a state of things could only work inequity and unfairness to his
client whose right as a Kenyan to offer himself for election as President
in 1992 could be prejudiced if the petitioner’s submissions were accepted.
)XUWKHULWZDVVXEPLWWHGWKDWWKHZRUGVRIVHFWLRQ  ZHUHVRSODLQDQG
clear that there was no doubt that the provision was intended to operate
SURVSHFWLYHO\,QWKLVFDVHWKHUHZDVQRQHHGIRU3DUOLDPHQWWRSXWVDYLQJ
clauses in the amending Act to exclude or protect the 1st respondent from
EHLQJDIIHFWHGE\WKLVQHZODZ0U,QDPGDUZHQWRQWRDUJXHWKDWLIWKLV
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new law was supposed or intended to operate restrospectively, Parliament
had power under section 46(6) of the Constitution to say so. That it did
not say that section 9 (2) was to operate retrospectively it should only be
seen that Parliament intended it to operate prospectively.
Having considered these submissions let us know consider what we gather
from the words of the section. Let us look a the whole Act No 6 of 1992
as it amended the provisions of the Constitution that concern us here. Let
us see the following:The old section 5 said (in paraphrase) LQWHUDOLD that a person shall be
QRPLQDWHGIRUHOHFWLRQRI3UHVLGHQWLIDQGVKDOOQRWEHTXDOLÀHGXQOHVVKH
was a citizen of Kenya, had attained the age of 35 years and was registered
in some constituency as a voter in an election to the National Assembly.
7KHVHZHUHWKUHHUHTXLUHPHQWVIRURQHZKRZLVKHGWRUXQIRU2IÀFHRI
the President. After valid nomination and if necessary on being properly
HOHFWHGRQHZRXOGJRWR6WDWH+RXVHDV3UHVLGHQW,QYDULDEO\WKHUHZHUH
no hitches between 1963 – 1992 for Presidential candidates. Come 28th
August, 1992 and something more is added for one elected as President
to march to State House and this is in the new paragraph (f) in section 5
(2) of the Constitution.
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“(f) the candidate for President who is elected as a
Member of the National Assembly and who receives a
greater number of valid votes cast in the Presidential
election than any other candidate for President and who
LQDGGLWLRQUHFHLYHVDPLQLPXPRIWZHQW\ÀYHSHUFHQW
RIYDOLGYRWHVFDVWLQDWOHDVHÀYHRIWKHHLJKWSURYLQFHV
shall be declared to be elected as President.”
The old section 5(3) (f) never contained this requirement of 25% vote in at
OHDVWÀYHRXWRIWKHHLJKW3URYLQFHVRI.HQ\D$OORQHQHHGHGZDVWRJDUQHU
the greater number of valid votes cast in a Presidential election and that
was all. There was a further amendment to this section 5 but it concerns
situations where there is a run-off election for the Presidency. This too is
a new feature where there is a tie in the Presidential election.
There was also an amendment to section 7 of the Constitution. Whereas
WKHROGVHFWLRQVDLGWKDWRQHDVVXPHGRIÀFHDVVRRQDVKHZDVGHFODUHG
to be elected President the amendment of August, 1992 added that the
elected President shall form the Government of the political party which
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nominated him as a candidate for President. That is yet a new phenomenon.
Then other sections were amended that do not concern us here (sections
13, 32, 42, 46, 88, 84, 123 and 127).

1

The overall picture gathered from the foregoing is that Act No 6 of 1992
amended Constitution to such an extent that can be properly described as
JLYLQJD´QHZORRNµWRWKHHOHFWLRQDQGKROGLQJRI2IÀFHRIWKH3UHVLGHQW,W
was clearly a new state of affairs that took into account the relaunched era
of multiparty politics in Kenya. The threshold of this era was the impending
election in December, 1992 and everybody had to start in that new period
on equal footing. We have noted from the amendments starting with section
5 that with effect from 28th August, 1992 whoever was elected President
had also to muster 25% of the validly cast Presidential votes from at least
ÀYHRIWKHHLJKW3URYLQFHVRI.HQ\D7KLVKDGQHYHUEHHQWKHFDVHEHIRUH
and it could only attach to future and not past elections. We have also seen
that a run-off election was provided for in case Presidential candidates
tied at the polls. Again this was in anticipation of the multiparty elections
coming soon after 28th August, 1992. A further amendment also provided
from the winning candidate to form the Government of the political party
that nominated him/her to run for the Presidency. Then, of course, there
IROORZHGLQWKHQRZVR²PXFK²UHSHDWHGVHFWLRQWHUPRI2IÀFHRI
3UHVLGHQW(DFKWHUPZDVJLYHQDVSHFLÀFUXQRIÀYH\HDUV7KHUHKDG
never been such a thing before. Then came the limitation – No person
VKDOOEHHOHFWHGWRKROG2IÀFHDV3UHVLGHQWIRUPRUHWKDQWZRWHUPV)URP
the language of the whole Act the set-up of sections and the reasonable
DQGVHQVLEOHÁRZWKHUHDWLWLVFOHDUWRXVWKDW3DUOLDPHQWPDGHWKLVODZ
with focus on the future. We are not here concerned with the motive
EHKLQGWKHOLPLWLQJRIEHLQJD3UHVLGHQWIRUQRWPRUHWKDQWZRWHUPV,W
is not our duty to speculate in this way nor should we be persuaded of
any imagined (rightly or wrongly) motive of Parliament. Ours is to read
and construe that Parliament did not desire to have one person being
President for over a total of two terms. As we do not wish to speculate on
the reasons for this, so do we not wish to speculate on whether these terms
be consecutive or merely any two terms any time in one’s life when one
FRXOGEHHOHFWHG3UHVLGHQW,QVXPLQUHDGLQJFRQVWUXLQJDQGDSSO\LQJ
section 9 of the Constitution, we are of the view that the ordinary and
natural meaning thereof is one attached to the words used therein, the
context of the amending Act YLVjYLVthe Constitution and the effect of
WKHVDPHWKHJOREDOHIIHFWLVRQHDWWDFKLQJWRIXWXUHHOHFWLRQWRWKH2IÀFH
RIWKH3UHVLGHQW,WLVQRPDWWHUWKDWWKHst respondent had held tenure in
WKH2IÀFHRIWKH3UHVLGHQWRQPRUHWKDQWZRRFFDVLRQVLQWKHSDVW,WLV
also no matter that by this our interpretation of the law the consequences
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are that if the 1st respondent offers himself successfully for election after
KLVÀUVWWHUPRIÀYH\HDUVH[SLUHKHZLOODVRQHSHUVRQEHLQWKDWRIÀFH
IRUPRUHWKDQWZHQW\\HDUV,IWKHODZLQWHQGHGWRFXWGRZQWKLVWKHQLW
VKRXOGKDYHVWDWHGVRLQSODLQZRUGV,WGLGQRWGRVRDQGZHFDQQRWEH
persuaded that section 9 (2) ought to be construed to mean that that indeed
is what Parliament ought to have intended. Mr Nowrojee seems inclined
in this direction but we do not agree.
,IRXUFRQFOXVLRQDERYHEHLQDGHTXDWHLQDQ\DVSHFWWKHQZKDWLVRXUYLHZ
about the authorities cited before us? About these authorities we should
acknowledge that they must have been a result of concentrated research.
They were presented with admirable eloquence and persuasive skill – a
feature one can say should be practiced more often in our Courts. We
will however refer to a few of the cited authorities and not necessarily
in full length.
On behalf of the petitioner, Mr Nowrojee cited the case of 5 Y 7KH
,QKDELWDQWVRI6W0DU\:KLWHFKDSHO  4%,WFRQFHUQHGVRPH
widow who lived on a Church property. According to the poor laws, she
was subject to be removed from there as soon as her husband died. The
husband had died before the passing of an Act on 6th June, 1846. A notice
to be removed had been served on her then but her removal came on 3rd
September, 1846. This was challenged and arguments were heard about
the effect of the Act that came into force on 6th-XQH,WVUHOHYDQW
section read as follows:“No woman residing in any parish with her husband
at time of his death shall be removed nor shall any
warrant be granted for her removal from such parish
for twelve calendar months next after his death if she
so long continue a widow.”
,QKLVMXGJPHQW/RUG'HQPDQ&-VDLGLQWHUDOLD:´,WZDVVDLGWKDWWKHRSHUDWLRQRIWKHVWDWXWHZDVFRQÀQHG
to persons who had become widows after the Act passed
and that the presumption against a retrospective statute
being intended supported this construction: but we have
before shown that the statute is in its direct operation
prospective, as it relates to future removals only and
that it is not properly called a retrospective statute
because a part of the requisites for its action is drawn
from time antecedent to its passing.”

727

1

5

10

15

20

25

30

35

40

728

Kenya Law Reports
(Election Petitions)

(2008) 1 KLR (EP)

The Chief Justice then went on to say that the clause in question was of
a general nature intended to prevent removals of the widows described
therein after the passing of the Act. That the description of the widow did
not refer to the time she became a widow. Accordingly, the widow was
not subject to removal at the time she was removed.
Mr Nowrojee urged us to interpret section 9 (2) in the similar light. That
it applied generally to all Kenyans at all times before and after its passing
LHWKDWQRSHUVRQVKDOOKROG2IÀFHRI3UHVLGHQWIRUPRUHWKDQWZRWHUPV
0U,QDPGDUGLGQRWDJUHH+HWROGXVWKDWVHFWLRQ  XQOLNHWKHSURYLVLRQ
in the 6W 0DU\ :KLWHFKDSHO case brought new aspects in the law. The
VHFWLRQ  VKRXOGQRWEHFRQVWUXHGLQDVLPLODUPDQQHU,WFDQRQO\EH
FRQVWUXHG SURVSHFWLYHO\ 0U ,QDPGDU  VXEPLWWHG WKDW WKH ODZ LQ WKH 6W
0DU\:KLWHFKDSHO had given relief and an advantage to the widow and
thus it was proper that the law which was passed after she had become a
widow was construed in her favour. To support this he cited the case RI
/·2IÀFH&KHUULÀHQ9V<DPDVKLWD[1994] 2 WLR 39 where the 6W0DU\
:KLWHFKDSHO case was referred to. Lord Mustill said with reference to the
judgement of Lord Denman (VXSUD).
“Nevertheless the passage quoted is germane, because it
reveals an assumption that a person newly qualifying for
a relief may have that relief assessed in terms of events
occurring before the relief became available”

1

5

10

15

20

25

[(NB The <DPDVKLWD case concerned amendment to the law relating to
powers of arbitrators. We wish not to go in the details here)].
Considering the two view points above we are of the opinion that the law
in6W0DU\:KLWHFKDSHO case was construed the way it was on grounds
including the advantage and relief the widow therein was accorded when
the effect of the law was such that it related to events which occurred before
LWVSDVVLQJ,QWKHFDVHRIVHFWLRQ  RIWKH&RQVWLWXWLRQDSSO\LQJLW
similarly, could work prejudice and unfairness to the 1st respondent. This
VHFWLRQFKDQJHGWKHODZUHODWLQJWRHOHFWLRQWRWKH2IÀFHRI3UHVLGHQW
1HZREOLJDWLRQVDQGOLDELOLWLHVRUGLVDELOLWLHVZHUHVHWGRZQ,WVKRXOGQRW
be construed with retrospective effect as it stands. That Parliament did
not say that the law was to have retrospective effect by virtue of section
46 (6) of the Constitution only prospective effect should be given to the
operation of section 9(2).
,QFRQVRQDQFHZLWKVXFKDFRQFOXVLRQZHTXRWHWKHIROORZLQJIURP<HZ
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%RQ7HZYV.HQGHUDDQ%DV0DUD [1982] 2 All ER 833 at p 836 per Lord
Brightman:“Apart from the provisions of the interpretation statutes
there is a common law SULPDIDFLH rule of construction
that a statute should not be interpreted retrospectively
so as to impair an existing right or obligation unless that
result is unavoidable on the language used. A statute is
retrospective if it takes away or impairs a vested right
acquired under existing law or creates a new obligation
or imposes a new duty or attaches a new disability in
regard to events already passed. There is however said
to be an exception in case of a statute which is purely
procedural because no person has a vested right in
any particular course of procedure but only a right to
prosecute or defend a suit according to the rules for the
conduct of an action for the time being prescribed.”
Except for pointing out that section 9 (2) was not part of a procedural
statute we have nothing more to add to the sound exposition of the principle
RIFRQVWUXFWLRQTXRWHGDERYH,QGHHGDVLPLODUOLQHZDVWDNHQLQWKHFDVH
of5YV&KDQGUD'KDUPD>@,.%
The other case which was referred to by both counsel for the petitioner and
that of the 1st respondent is that of :HVWYV*Z\QQH>@&K',+HUH
the law regarding real property was in issue. Section 3 of the Conveyancing
Act 1892 was an issue and the Court of Appeal was to determine whether
WKHRSHUDWLRQRIWKDWVHFWLRQZDVRIDJHQHUDODSSOLFDWLRQRULWZDVFRQÀQHG
to leases made after the commencement of the Act. The section read:´6,QDOOOHDVHVFRQWDLQLQJDFRYHQDQWFRQGLWLRQRU
agreement against assigning under-letting, or parting
with possession or disposing of the land or property
leased without licence or consent such covenant,
condition or agreement shall unless the lease contains
an express provision to the contrary be deemed to be
VXEMHFWWRDSURYLVRWRWKHHIIHFWWKDWQRÀQHRUVXPRI
PRQH\LQWKHQDWXUHRIDÀQHVKDOOEHSD\DEOHIRURU
in respect of such licence or consent; but this proviso
shall not preclude the right to require the payment of a
reasonable sum in respect of any legal or other expense
incurred in relation to such licence or consent.”
,QWKH'LYLVLRQDO&RXUW-R\FH-KDGUHPDUNHGWKDWWKLVVHFWLRQZDVTXLWH
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plain to everyone except to a lawyer. He had, however read the opening
words “in all leases …” to mean the same thing as “… in every lease …”
He had concluded that with such interpretation the law applied to all leases
existing and in future as from the commencement of the Act of 1892, in
the absence of an express provision to the contrary. The Divisional Court
judge had observed that this statute was intended to prevent or put an end
something which rightly or wrongly, was considered an injustice, namely
WKHSD\PHQWRIÀQHVE\OHVVHHV

1

,QWKH&RXUWRI$SSHDO&R]HQV²+DUG\05GLGQRWKDYHDFRQWUDU\YLHZ
The language “… in all leases …” was perfectly general and nothing in
VHFWLRQ  FRQÀQHG LW WR WKH OHDVHV VXEVHTXHQW WR WKH$FW7KLV VHFWLRQ
was a general enactment based on grounds of public policy, namely the
PDQQHULQZKLFKOHVVRUVZHUHH[DFWLQJÀQHVIURPOHVVHHV7KHUHIRUHWKH
Master of the Rolls declined to construe it in any other way as to render
LWLQRSHUDWLYH,QDQ\FDVHKHDGGHG
“As a matter of principle an Act of Parliament is not
ZLWKRXW VXIÀFLHQW UHDVRQ WDNHQ WR EH UHWURVSHFWLYH
There is so to speak a presumption that it speaks only to
the future. But there is no like presumption that an Act
is not intended to interfere with existing rights. Most
Acts of Parliament infact interfere with existing rights.
7RFRQVWUXHWKLVVHFWLRQ,KDYHVLPSO\WRUHDGLWDQG
looking at the Act in which it is contained to say what
is its fair meaning”.

10

Thus from the plain reading of the section and the public interest involved
the Court of Appeal interpreted section 3 to be of general application
covering all the leases made before and after the commencement of the
Act of 1892.
Another case which caused excitement on both sides of this petition was
5H$6ROLFLWRU·V&OHUN [1957] 3 All ER 617. We do not wish to consider
it here because of the doubts expressed in the Court of Appeal about
the decision by the Queens Bench Division in that case (see judgment
of Straughton LJ at p 724 in 6HFUHWDU\RI6WDWHIRU6RFLDO6HFXULW\DQG
$QRWKHUYV7XQQLFOLIIH [1991] 2 All ER 712).
)RUWKHIROORZLQJFDVHVZHGRQRWZLVKWRJRLQWKHPLQGHWDLOEXWRQO\
note in passing. There was %DUEHU9V3LGJHQ>@,.%ZKHUHWKH
amending Act was read with retrospective effect because the Legislature
LQWHQGHGWRPDNHDFOHDQVZHHSRIWKHROGÀFWLRQWKDWDZRPDQFHDVHG
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to be an independent and separate personality on marriage. By that
interpretation, a married woman was given back her full human status.
Then we had &KHEDURYV&KHEDUR[1987] 1 All ER 999. Here again without
detail, past tenses were used in the amending legislation regarding where a
PDUULDJHKDGEHHQGLVVROYHGDQGWKDWDZLIHZRXOGEHHQWLWOHGWRDEHQHÀW
if the statute was interpreted the way it was ie with retrospective effect.
The relevant section 12 (1) read:Where (a) a marriage has been dissolved or annulled
or the parties to a marriage have been legally separated
by means of judicial or other proceedings in an
overseas country and (b) the divorce annulment or
legal separation is entitled to be recognized as valid in
England and Wales either party to the marriage may
apply to the Court in the manner prescribed by Rules
RI&RXUWIRUDQRUGHUIRUÀQDQFLDOUHOLHIXQGHUKLVSDUW
of this Act.”.
7KH&RXUWRI$SSHDOKDGQRGLIÀFXOW\LQQRWLQJWKDWWKHXVHRIWKHSDVW
tense “... has been dissolved …” clearly meant that marriages dissolved
before the passing of the amending Act were contemplated by the Act.
So much for the cases from other common law jurisdiction. Let us come
back home.
,Q6RPDQL·VY6KLULQNKDQX [1970] EA 580 the Landlord and Tenant (Shops,
Hotels and Catering Establishments ) Act (cap 301) section 1(1) gave the
Minister power to bring into effect the operation of the Act on different
dates for different parts of the country. The Minister by notice purported
to bring the Act into force retrospectively in respect of Mombasa. Section
1 of the Act read as follows:“1(1) This Act may be cited as the Landlord and Tenant
(Shops, Hotels and Catering Establishments ) Act
1965 and shall come into operation on such date as the
Minister may by notice in the Gazette appoint.
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of Kenya and may by Notice in the Kenya Gazette exempt any area of
Kenya from the operation of the Act (underlining supplied) :The Minister in a Gazette Notice of 27 September, 1966 acting under the
power appointed LQWHUDOLD the following dates
(a) 3 May, 1966 as the date on which the Act shall come or be deemed to
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have come into operation in the Mombasa Municipality and
(b) 1 May 1966 as the date on which tenancies are required to have been
subsisting for the purposes of sub s (2) of s1 of the Act in the Mombasa
Municipality” (underlining supplied)
Without going into the facts in this case we move directly to the question
the Court of Appeal had to answer: Whether the Minister had power to
make retrospective appointments as to dates under section 1 (1) of the
Act.
,QWKHMXGJPHQWRI/XWWD-$KHVDLG
“The words “shall come into operation” which appear
in s 1(1) of the Act indicate the prospective nature of the
Act. That is those words show that the Act was intended
to operate prospectively and these are appropriate to that
object. However, the words “shall be deemed to have
come into operation” which appear in the legal notice
but which are not in s 1(1) of the Act suggest that the
Act was intended to operate retrospectively.”
)XUWKHUWKHMXGJPHQWZHQWRQ
“The question then arises as to whether Parliament in
V  RIWKH$FWKDVVXIÀFLHQWO\H[SUHVVHGWKDWLQWHQWLRQ
,I3DUOLDPHQWLQWHQGHGWKH$FWWRDSSO\UHWURVSHFWLYHO\
it would have expressly said so in the section or in any
part of the Act, or the words “shall be deemed to have
come into operation” or words to that effect would have
been used therein. The absence of such words in s 1(1)
or in any part of the Act seems to me to militate against
a retrospective operation of the Act and against the
general principle that a statute is not to be construed so
as to have a retrospective operation unless its language
is such as plainly to require that construction.”
To stop here for a moment, and although there is a difference in the
wording of this s 1(1) and s 9 (2) of the Constitution, the principle on the
construction of the two is the same, that from the plain language of the
statutes, they should be interpreted to operate prospectively. And that only
that statute or statutes can say otherwise. Accordingly, it cannot be imputed
that a statute could as well have been intended to operate retrospectively. A
statute must have words to the effect that it should operate retrospectively
or such an effect should be gleaned from a necessary implication as
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conveyed by the words used.
Lutta JA then referred to :HVWY*Z\QQH (VXSUD) and continued that the
words in s 1(1) of the Act.
“… ought to be construed as being applicable to
future dates only, if the rule that an Act of Parliament
is generally to be construed as being prospective and
intended to regulate the future conduct of persons is
still a sound guide for purposes of construing an Act
of Parliament. The only exception is of course where
Parliament intends to affect past conduct or past state
of circumstances, in which case it expressly so provides
in the Act.”
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We are in total agreement with the above passage as regards section 9(2) of
the Constitution now under review. We are of the view that if Parliament
intended that section 9 (2) operate retrospective it should have said so
under the provision it has under the same Constitution. That it did not
say so is manifestly clear that it did not intend section 9(2) to operate
backwards. Nor can we say that section 9(2) is of general application. The
reading of the section itself and looking at the whole Act No 6 of 1992
GRHVQRWDGPLWWRWKLV,QGHHGDQHDUOLHUGHFLVLRQRIWKH&RXUWRI$SSHDO
on this principle of construction namely that the intention of Parliament is
gathered from the Act as a whole is also found in 0XQLFLSDOLW\RI 0RPEDVD
YV1\DOL/WG>@($,QWKDWFDVHLWZDVVDLGRIWKHJHQHUDOUXOH
that unless there is a clear indication either from the subject matter or
from the wording of an Act of Parliament, an Act should not be given a
retrospective construction. Lutta JA referred to this case.

15

We quote from the judgment of Luttaa JA in H[WHQVR because it touched
on several aspects raised in submissions in this petition eg the question
of rights of the Minister’s legal notice which sought to make the Act
retrospective in operation (this notice was declared XOWUDYLUHV) the Court
asked:“What was the effect of the legal notice on the
respondent’s rights? The Respondent had …already
accrued to her the right of action against the appellant ….
By reason of the legal notice, the respondent was clearly
SUHMXGLFHG²KHUULJKWVZHUHDGYHUVHO\DIIHFWHG,QP\
view to hold the Act retrospective would be to deprive
her of a right which she had actually acquired and ….
Parliament’s intention to apply the Act retrospectively
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and thus affect the respondents’ substantive rights has
not been manifested in the Act”.
We need not add more to the foregoing except to say that section 9 (2)
of the Constitution was not meant to operate retrospectively. Any further
reading of local cases may get to 3DWHOY5 [1968] EA 97.
We have been referring to section 46 (6) of the Constitution when dealing
with the rule that if Parliament intends to make legislation retrospective
in effect, it should say so expressly in that legislation.
,Q .HQ\D WKLV LV QRW RQO\ D UXOH RI FRQVWUXFWLRQ EXW LW LV VSHFLÀFDOO\
provided for in the Constitution. Section 46(6) of the Constitution
provides:“46 (6) A law made by Parliament shall not come into
operation until it has been published in the Kenya
Gazette, but Parliament may postpone the coming into
operation of a law and subject to section 77 may make
laws with retrospective effect.”
Section 9(2) of the Constitution was brought on our statute books by virtue
of Act No 6 of 1992. That Act was published and it was therein stated
that it would commence operation on 28th August, 1992. Also in that Act
Parliament did not say that section 9 (2) or indeed the whole Act could
operate retrospectively. The Act itself did not appear in such a language
as to be of general application ie to affect things that took place before its
commencement or after. Accordingly, it was and we declare that Act No 6
RIRSHUDWHVSURVSHFWLYHO\,WZDVDODZSDVVHGDOWHULQJWKHSURYLVLRQV
UHODWLQJWRWKHHOHFWLRQWRWKH2IÀFHRI3UHVLGHQWDQGWKXVLQWHQGHGWRDSSO\
to a state of facts coming into existence after the Act.
)LQDOO\ZHWXUQWRWKH respondent as Chairman of the 2 respondent
(Electoral Commission of Kenya) and the fact that the 1st respondent was
declared validly nominated and later elected President. We did not see
much legal merit in this ground (No 9) in the petition.
rd
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7KH GHFODUDWLRQ RI RQH HOHFWHG WR 2IÀFH RI 3UHVLGHQW LV D VWDWXWRU\
requirement (see regulation 40 of National Assembly and Presidential
Election Act cap 7). The Electoral Commission is obliged by law to issue
WKHFHUWLÀFDWHGHFODULQJDZLQQLQJ3UHVLGHQWLDOFDQGLGDWH,WKDVQRURRPWR
GLOO\GDOO\RQWKLV,WKDVQREXVLQHVVLQWHUSUHWLQJDQ\VWDWXWHDQGDSSO\LQJLW
with a view that such interpretation should bind a court of law. (see 'DQLHO
7RURLWLFK$UDS0RLY0DWLED – Civil Appeal No 176 of 1993)
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Thus the 2 respondent’s declaration in the Kenya Gazette that the 1
respondent had been elected President should not be seen to have meant
one thing or the other regarding the construction and application of section
9(2) at all. We say no more.
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Accordingly, we decline to determine that the 1st respondent was not validly
elected as President in the Presidential Election of 29th December, 1992
and similarly we decline to determine that the 1st respondent’s election
was null and void.
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The upshot of the foregoing is that this petition is dismissed with costs.
:HVKDOOLVVXHDGXHFHUWLÀFDWHLQWKLVUHJDUG
Judgment accordingly.
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